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IN THE 

United States Court of Appeals 

fob the District of Columbia 

October Term, 1942. 

No. 8334. 

JAMES K. SMITH, Appellant 

YS. 

EFFA McDANIEL SMITH, Appellee 

BRIEF ON BEHALF OF APPELLANT. 


Jurisdictional Statement. 

This cause of action is for maintenance and brought un¬ 
der Sec. 16-415 D. C. Code (1940). This Court has juris¬ 
diction pursuant to Sec. 17-101 D. C. Code (1940). 

Statement of Case. 

Effa McDaniel Smith, appellee, filed the instant mainte¬ 
nance action against her husband, James K. Smith, appel¬ 
lant, in the District of Columbia on December 30, 1941. 
Prior to that date, to-wit, on December 15, 1941, James K. 
Smith as plaintiff filed a suit against Effa McDaniel Smith 
in the State of Texas, for an absolute divorce. 
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On March 12,1942 the District Court of Hunt County (8th 
Judicial District), Texas, after trial, entered a final decree 
supported by a finding of facts and conclusions of law 
awarding James K. Smith an absolute divorce from Effa 
McDaniel Smith and decreed a division of all property in 
lieu of alimony. 

On April 23, 1942 appellant moved for a summary judg¬ 
ment in the instant case on the following grounds: 

1. That the pleadings and exhibits, together with the 
affidavits filed herein, show that there is no genuine 
issue as to any material fact. 

2. That full and complete relief which the plaintiff 
seeks in this cause has been granted in the District 
Court, Hunt County, Eighth Judicial District of Texas, 
in the case numbered 20,338, in which James K. Smith 
is the plaintiff and Effa McDaniel Smith is the defend¬ 
ant, as shown by the exhibits filed in this cause. 

This motion came on to be heard, Justice Adkins presid¬ 
ing, whereupon an order was entered on May 7, 1942, over¬ 
ruling said motion. From this order this appeal is taken. 

Statutes, Treaties, Regulations or Rules Involved. 

Article 4, Section 1, Constitution of the United States. 

Rule 56, Federal Rules of Civil Procedure. 

Sec. 16-415, D. C. Code (1940). 

Art. 4629 Pgh 1, Vernon’s Ann. Rev. Civ. Stat. Texas 
(1925). 

Art. 4631, Vernon’s Ann. Rev. Civ. Stat. Texas (1925). 

Rule 108, Texas Rules of Civil Procedure. 
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Summary of Argument. 

The argument will be based on the Texas decree beihg en¬ 
titled to full faith and credit, because the parties tb this 
cause had their matrimonial domicile in the State of 'texas. 
Hence, the decree for an absolute divorce rendered l>y the 
Texas Court is res judicata to the issues involved in this 
case. That the uncontradicted, verified pleadings^ affi¬ 
davits and exhibits filed in this cause by the defendant-ap¬ 
pellant conclusively show there was no genuine issue of any 
material fact; hence the defendant-appellant’s motion for 
a summary judgment should have been granted. 

t I 

ARGUMENT. I . 

Point No. 1. 1 l ’ 

That the final judgment and decree of divorce and prop¬ 
erty settlement entered in the District Court of Hunt 
County, Texas, is entitled to full faith and credit under the 
Constitution of the United States. 

Point No. 2. 

That the final judgment and decree of divorce and prop¬ 
erty settlement entered in the District Court of Hunt 
County, Texas, is res judicata and conclusive of the rights 
of the parties in this action. 

Points 1 and 2 are so interrelated that they will be dis¬ 
cussed together. j 

This is an appeal from an order of the District Court 1 of 
the United States for the District of Columbia overruling 
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a motion of the appellant, James K. Smith, for summary 
judgment, in a suit for maintenance brought against him 
by the appellee, Elfa McDaniel Smith, his wife. For con¬ 
venience, the parties will be referred to in this brief as 
husband and wife. 

The husband was born in Clarendon, Texas, where he 
lived with his family during boyhood. He attended grade 
school in Sherman, Texas, and one year of high school in 
Dallas, Texas. His father and mother have maintained 
their domicile in Texas throughout and at the present time 
live and maintain their home in Texas. He graduated from 
the University of North Carolina in June, 1931, at which 
time he was 22 years old, and upon his graduation he re¬ 
turned to live in Texas. He came to Washington in Sep¬ 
tember, 1931 to get a Government position, but during the 
interim, while trying to obtain such employment, he took a 
position with the American Automobile Association. In 
February, 1932 he applied for a position with the newly 
created Reconstruction Finance Corporation, and gave 
Texas as his legal residence. In March of 1933 he took a 
position with the Fowler Studios in Chicago, Illinois, and 
was employed there until June of 1933. He returned to 
the District of Columbia and was again employed by the 
American Automobile Association and was sent to Staun¬ 
ton, Virginia (R. 8-13). 

On November 18, 1933 at Bolling Green, Virginia, James 
K. Smith, the husband, and Effa McDaniel Smith, the wife, 
were married (R. 2,12,14, 20). 

In May, 1934, the husband obtained a position with the 
Agricultural Adjustment Administration (R. 11). Since 
that time he has been employed by the United States Gov¬ 
ernment. 
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In September, 1935, the husband enrolled in the Wash¬ 
ington College of Law from which he graduated in June, 
1938 and passed the District of Columbia Bar Examination 
(R. 12). His certificate admitting him to practice before 
the District Court of the United States for the District of 
Columbia reads “ James K. Smith of Texas.” 

In the spring of 1942 the United States Government sent 
him to Texas in accordance with the regulations thit cit¬ 
izens of particular states will only be sent out to the field 
to work in the region of their legal residence. 

The wife, since her marriage to defendant, has consist¬ 
ently claimed Texas as her legal residence as is shown by 
her applications for employment with several governmen¬ 
tal departments. She has stated under oath many times 
since her marriage that she is a legal resident of Texas 
(R. 12, 28). Husband and wife have paid their poll tax in 
Texas and have voted there (R. 4-5, 11, 22). They have 
not paid District of Columbia income taxes (R. 12). Tak¬ 
ing all of the facts into consideration, it is evident that both 
the husband and the wife considered Texas their legal and 
marital domicile. 

On December 15,1941, the husband, after notifying plain¬ 
tiff of his intention so to do, brought an action for divorce 
in the County and State where both parties had their matri¬ 
monial domicile; that is, Hunt County, Texas (R. 14-17). 
Thereafter, on December 30, 1941, the wife brought this 
action for maintenance and support in the District of Col¬ 
umbia (R. 1-7). Husband and wife in both cases wei|e per¬ 
sonally served with process within the District of Columbia 
on January 2,1942, in accordance with the statutes of each 
jurisdiction providing for such service. 
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The wife attempted to enjoin the husband from prose¬ 
cuting his divorce in Texas and Justice Bailey denied the 
motion of the wife (R. 29-30). 

On March 12, 1942 the District Court of Hunt County 
(8th Judicial District), Texas, after trial, entered a final de¬ 
cree, supported by a finding of facts and conclusions of 
law, awarding the husband an absolute divorce from the 
wife and decreed an equitable division of all property in 
lieu of alimony. The value of the property owned jointly 
by the husband and wife totalled $3250.00. The decree of 
the Texas Court gave to the wife $1800.00 and gave to the 
husband $1450.00 (R. 32-36). In view of the property set¬ 
tlement granted by the Texas Court, plus the fact that the 
wife is steadily employed by the United States Govern¬ 
ment with a civil service status, making at least $135 per 
month it is submitted that the Texas decree was entirely 
fair and equitable. 

The main point of this controversy is the validity of the 
Texas decree of divorce. 

Article 4, Section 1 of the Constitution declares that “full 
faith and credit shall be given in each state to the public 
acts, records and judicial proceedings of every other 
state.’ ’ 

The Supreme Court of the United States has held that 
full faith and credit must be extended to a divorce decree if 
rendered at the last matrimonial domicile, with such notice 
to the adverse party as the law of that state prescribes. 
Atherton v. Atherton, 181 U. S., 155, 45 L. Ed. 794, 21 Sup. 
Ct. Rep. 544. 21 Va. Law. Rev. 797, Notes 4, 5 and 6; 28 Va. 
Law Rev. 563, 564. 
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It has been held by the Supreme Court of the United 
States in affirming a case decided by this Court that a Vir¬ 
ginia decree of divorce barred the wife’s action for Mainte¬ 
nance in the Courts of the District of Columbia. Ifhomp- 
son v. Thompson, 226 U. S. 551, 57 Law. Ed. 347. 


In the case of Thompson v. Thompson, sxipra, the facts 
were as follows: 

Mrs. Thompson on July 29, 1907 filed her complaint 
against her husband in the District of Columbia charging 
him with failing and refusing to maintain her. On Septem¬ 
ber 3, 1907, he sued his wife in Virginia for a limited di¬ 
vorce and he was granted a decree. He then filed a plea 
to the District of Columbia maintenance case setting up 
the Virginia decree and the proceedings upon which it was 
rendered as a bar to her action. The Supreme Court ruled 
that the Virginia decree was entitled to full faith an4 credit 
since Virginia was the matrimonial domicile of the parties. 
At pages 566-567 (226 U. S.) the Court said: 

“ * * * and since the courts of Virginia hold upon gen¬ 
eral principles that alimony has its origin in the legal 
obligations of the husband to maintain his wife, and 
that although this is her right, she may by her conduct 
forfeit it, and where she is the offender, she cannot 
have alimony on a divorce decreed in favor of tfre hus¬ 
band (Harris v. Harris, 31 Gratt. 13), it is plafn that 
such a decree forecloses any right of the wife tjo have 
alimony or equivalent maintenance from her hjisband 
under the law of Virginia. 

“From this it results that the Court of Appeals of 
the District of Columbia correctly held that the Vir¬ 
ginia decree barred the wife’s action for maintenance 
in the courts of this District.” 


It is clear from the record that the husband’s domicile of 
origin was Texas and that he never elected to change it; 
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that the wife upon marriage became domiciled in Texas 
by reason of the husband’s domicile there (Sec. 27 (b), Re¬ 
statement, Conflict of Laws); that the matrimonial domicile 
of the parties was in Texas; and that, therefore, the divorce 
decree rendered in the State of Texas was at the domicile 
of both parties and at their matrimonial domicile and such 
notice was given to the wife as the law of Texas prescribed; 
and, further, she was actually served with process within 
the jurisdiction of the District of Columbia in accordance 
with Rule 108 of the Texas Rules of Civil Procedure, and 
she had three months to take steps to preserve any rights 
which she may have had in the Texas Court. 

Moreover, the Texas Court inquired, not only into wheth¬ 
er it had jurisdiction but into the matter of the equitable 
division of the property and the financial circumstances of 
the wife; and decreed that she should have a larger portion 
of the property then accumulated by both parties (R. 33, 
34); but because she was self-supporting it was not neces¬ 
sary to give her any alimony. 

The Texas decree being entitled to full faith and credit 
must be recognized by the District Court of the United 
States for the District of Columbia and that decree is res 
judicata to the issues involved in the instant case. Thomp¬ 
son v. Thompson, supra. 

Shortly after the Texas Court rendered the final decree 
of divorce and property settlement, certified copies were 
filed in this cause, as husband’s Exhibits “A” and “B” 
(R. 31-41). Thereafter, husband moved for a summary 
judgment (R. 41) under Rule 56 of the Federal Rules of 
Civil Procedure, which motion was based upon the veri¬ 
fied pleadings, the affidavits, and the exhibits filed in the 
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cause by the parties, 
said motion. 


The Court erred in not granting: the 


Conclusion. 


The record in this case clearly shows that the parties 
had their matrimonial domicile in the state of Tex^s. It 
is respectfully submitted that the verified pleadings, affi¬ 
davits, and exhibits filed herein by the defendant, insofar 
as they are uncontradicted, conclusively show that there is 
no genuine issue as to any material fact; that the defend¬ 
ant was entitled to a judgment as a matter of law and the 
Court erred in failing to so hold and grant defendant’s mo¬ 
tion for a summary judgment. 

Respectfully submitted, 


J. BENJAMIN SIMMONS, 
Tower Building, 

Washington, D. C., 

Attorney for Appellant . 

Scott D. Ejbulogg, 

Tower Building, 

Washington, D. C. 

Of Counsel for Appellant. 
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APPENDIX. 

1 IN THE 

DISTRICT COURT OF THE UNITED STATES 
For the District of Columbia. 


Effa McDaniel Smith, 1915 Kalorama 
Road, N. W., 

Plaintiff, 

vs. 

James K. Smith, 124 Jefferson Street, 
N. W., 

Defendant, 

and 

Washington Loan and Trust Company, 
Inc., A Corporation, 9th. & F Streets, 
N. W., 

Co-defendant. 


Civil Action 
No. 14104. 


Complaint for Maintenance and for Injunction. 

The complaint of Effa McDaniel Smith respectfully 
shows to the Court as follows: 

1. That she is an adult citizen of the United States, 
and an actual bona fide resident of the District of Colum¬ 
bia, having been such resident for more than two years 
prior to the institution of this suit, and since the Repara¬ 
tion of the plaintiff and defendant, plaintiff herein has 
resided at premises No. 1915 Kalorama Road, N. W., Wash¬ 
ington, D. C. 

2. That the defendant, James K. Smith, is likewise an 
adult citizen of the United States, a resident of the district 
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of Columbia, and is sued herein in his own right as the hus¬ 
band of the plaintiff, Effa McDaniel Smith, and defendant 
resides at 124 Jefferson Street, N. W. 

3. That the co-defendant, Washington Loan and Trust 
Company, Incorporated, is, according to plaintiff’s informa¬ 
tion and belief a corporation doing a general banking busi¬ 
ness in the District of Columbia, with offices at 9th and F 
Streets, N. W., Washington, D. C., and is sued herein in 
its own right. 

4. That heretofore, to-wit, plaintiff and defendant, 
James K. Smith, were lawfully married at Bolling Green, 

Virginia, on November 18th, 1933, no issue having 
2 been born as the result of said union. 

5. That subsequent to the marriage of plaintiff 
and.defendant, James K. Smith, they returned to the Dis¬ 
trict of Columbia, of which place they were residents at the 
time of their marriage, and took up their abode here as hus¬ 
band and wife, where they lived and cohabited together un¬ 
til, to-wit, March 29th, 1941, when the defendant, James 
K. Smith, without reasonable cause or excuse wilfully de¬ 
serted the plaintiff, and since that time has unjustly re¬ 
mained away from her. 

6. Plaintiff avers that she has at all times during the 
married life of the parties hereto conducted and demeaned 
herself in accordance with her marital duties, has worked 
hard and continuously since the day of the marriage of 
plaintiff and defendant, James K. Smith, and during the 
early part of the marriage especially plaintiff contributed 
generously toward the education of defendant, and the 
maintenance expenses of their household, and as the result 
of plaintiff’s frugal habits, plaintiff and defendant were 
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able to accumulate a savings account, the balance of which 
is in the approximate sum of $1500.00, and is now on deposit 
at the banking house of the Washington Loan and Trust 
Company. Plaintiff avers that she has contributed jit least 
one-half of the aforesaid savings account, and during the 
period of the marriage of plaintiff and defendant she de¬ 
voted an income from employment toward the maintenance 
of the home, and in addition, generously contributed to 
funds which were used by defendant for the payment of 
various and sundry bills incurred by his parents. 

7. Plaintiff avers that defendant, James Iv. Smi th, has 
been an actual bona fide resident of the District of Colum¬ 
bia since he was approximately 15 years of age, having 
come here from Dallas, Texas, after finishing one year in 
high school; for three years defendant attended Central 
High School in the District of Columbia, and then entered 
the University of North Carolina, from which he was 
graduated approximately four years later; that in the year 
1£>30 defendant came back to the District and procured em¬ 
ployment at the American Automobile Association until his 
collegiate term began in the Pall of that year; that in the 
Spring of 1931 defendant received his degree and returned 
to the District of Columbia to resume the same job which 
he formerly held with the American Automobile Associa¬ 
tion. Defendant continued in this position until the 

3 summer of 1934, when he secured a government j)Osi- 
tion at $1620 per annum; that subsequently defend¬ 
ant was promoted in salary until he makes today the sum 
of $3800 per annum. Defendant is now employed in the In¬ 
vestigation Division, Department of Agriculture. 

8. Plaintiff avers that defendant for a period extending 
over several months prior to March, 1941 had exhibited in- 
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difference to plaintiff and her welfare, was sulky and 
moody, remained away from his home at night without rea¬ 
sonable cause or excuse, and did so conduct himself in 
speech and in action as to destroy the peace of mind and 
happiness of the plaintiff and to exhibit his indifference to 
and dislike of the plaintiff, all without fault on her part. 
That since defendant deserted plaintiff on March 29th, 1941 
she has asked him to return to her, or to permit her to re¬ 
turn to him, but he has refused each and every offer of 
reconciliation. Plaintiff now offers at this date to become 
reconciled with defendant. 

9. Plaintiff avers and alleges that the defendant, James 
K. Smith, has failed and refused, and continues to fail and 
refuse, to adequately support and maintain the plaintiff 
although able so to do. That since defendant deserted the 
plaintiff, he has paid the rent of $69.50 per month on the 
apartment plaintiff occupies, but he has refused to return 
thereto to live. 

10. Plaintiff avers that for sometime past defendant 
has besought plaintiff to conclude with him in the obtaining 
of a decree of absolute divorce in the State of Texas, where 
defendant has simulated residence, although he has not 
lived in said State since he was a child. That on Decem¬ 
ber 15th, 1941 there was dispatched to plaintiff at the re¬ 
quest of defendant, a letter and a purported waiver from 
an attorney in Texas representing the defendant, which 
plaintiff herein is unwilling to sign, and in this communica¬ 
tion defendant’s attorney suggests that either the plaintiff 
or the defendant obtain a divorce on the ground of mental 
cruelty. That neither the plaintiff nor the defendant re¬ 
side in the State of Texas, and in fact plaintiff has never 
been in the territorial limits of the State of Texas in her 
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life. The suggestion is made in the communication from 
defendant’s attorney, that said attorney would he glad to 
prepare a cross-action and file it on behalf of the plaintiff 
in the event the plaintiff should feel that she should have the 
divorce awarded to her instead of to the defendant. 
4 That this suggested course of conduct plaintiff 
strongly repudiates, and will take no part in any pro¬ 
ceeding instituted by this defendant in the State of Texas. 
That in the year 1936 plaintiff was informed that her name, 
and that of the defendant, Janies K. Smith, had been placed 
on the voting register for Hunt County, Texas, and there¬ 
after in 1936 and in 1940 at the request of defendant, who 
claimed it would enhance his opportunity for advancement 
in government service, plaintiff signed and marked the 
ballot along with the defendant, and same was mailed to 
Texas to he used in the then presidential election. Plaintiff 
avers that defendant informed her she could vote in Texas 
without residence there; but she had no interest in political 
issues and agreed to sign the ballot only upon the request 
and insistence of the defendant and plaintiff aveijs she 
never knew until she consulted counsel that she had no 
legal right to vote or claim residence in the State of 'Ifexas; 
but she avers that defendant procured her signature on 
the aforesaid ballot by means of his fraudulent statement 
to her. 


11. Plaintiff avers that since the desertion by defendant 
he has attempted to withdraw funds from the Washington 
Loan & Trust Company, and plaintiffs avers that unless 
the defendant and the said bank are enjoined and restrain¬ 
ed from disposing of said funds the defendant will attempt 
to withdraw the said money, it being on deposit there in the 
joint names of plaintiff and defendant, and she will suffer 
irreparable loss unless said defendants, and each of them, 
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are enjoined by this Court. Plaintiff avers that she has 
no other plan or adequate remedy at law, except by the 
procedure of an injunction herein, and she further avers 
that the defendant has no ground for divorce from her 
either in Texas, or in any other place, and she has not the 
means at her command to travel to Texas and engage in an 
expensive and costly litigation to defeat the attempt of the 
defendant to obtain a divorce from her. Plaintiff avers 
that she has declined in health in recent years and has 
no assurance that she will be enabled physically to continue 
employment. At the present time she is employed at the 
Social Security Board at wages of $1500 per annum, which 
amount is insufficient to enable her to live in the manner 
and after the fashion which she and the defendant have en¬ 
joyed unless she receives a substantial contribution from 
him. 

5 12. Plaintiff avers that defendant has threatened 

to obtain a divorce in Texas and if he succeeds in 
doing so plaintiff will suffer irreparable harm and dam¬ 
age. Plaintiff is informed, believes and therefore avers 
that unless the defendant is restrained and enjoined the 
defendant bank, will pay to the order of the defendant, 
James K. Smith, the funds on deposit at said institution, 
and she will thus be deprived of her life’s savings. 

WHEREFORE, the premises considered, plaintiff prays 
judgment: 

1. That pendente life and permanently plaintiff be 
awarded a reasonable sum at monthly intervals from the de¬ 
fendant, James K. Smith, as maintenance, together with 
counsel fees and suit money. 

2. That pendente lite and permanently the defendant, 
James K. Smith, and the Washington Loan & Trust Com- 
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pany, Inc. be restrained and enjoined from paying out to 
the defendant, James K. Smith, any sum or sums of money 
on deposit therein unless by order of this Court. 

3. That the defendant, James K. Smith, be restrained 
and enjoined pendente life and permanently from prosecut¬ 
ing, or attempting to prosecute, any suit for divorce against 
plaintiff at any place other than in the District of Colum¬ 
bia. 

4. That upon final hearing of this cause this Court 
decree the interests of plaintiff and aportion th^ same 
from the funds on deposit in the Washington Loin and 
Trust Company and decree that the amount so apottioned 
be paid to her by the defendant bank. 

5. And for such other and further relief as the [nature 
of the case may require, and to the Court may seem jlist and 


proper. 

/s/ RAYMOND NEUDECKE 
Raymond Neudecker, 

Attorney for Plaintiff, 

Investment Building. 

District of Columbia, ss.: 

I, EFFA McDANIEL SMITH, being first duly sworn 
on oath, according to law, depose and say; that I have 
6 read the aforegoing complaint by me subscribed, and 
verily believe the statements therein made to be true. 

/s/ EFFA McDANIEL SMIT 
Effa McDaniel Smith. 

Subscribed and sworn to before me this 
29th day of December, 1941. 

/s/ William C. Ashford, 

Notary Public, D. C. 
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7 Motion for Maintenance and for Injunction. 

Comes now the plaintiff, Effa McDaniel Smith, by her 
attorney, and respectfully moves the Court to pass an 
order herein awarding to her separate maintenance from 
the defendant, James K. Smith, and further to restrain 
and enjoin the defendant, James K. Smith and the Wash¬ 
ington Loan and Trust Company from withdrawing or dis¬ 
posing of any funds on deposit to their joint account in said 
hanking house, and further to restrain and enjoin the de¬ 
fendant, James K. Smith, from prosecuting, or attempting 
to prosecute any suit for divorce in the State of Texas, or 
any other jurisdiction other than the District of Columbia, 
and for ground of this motion plaintiff respectfully refers 
to her complaint filed herein. 

RAYMOND NEUDECKER, 
Raymond Neudecker, 

Attorney for Plaintiff, 

Investment Building. 


8 Affidavit of James K. Smith. 

District of Columbia, ss.: 

I, JAMES K. SMITH, upon my oath depose and say that 
I am one of the defendants in the above-entitled cause and 
make this affidavit in order that this Honorable Court may 
he advised of the true facts concerning my domicile and 
legal residence: 

I was born in Clarendon, Texas, October 20, 1907. I at¬ 
tended grade school in Sherman, Texas and my first year in 
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high school was spent in Dallas, Texas. Up to the time I 
was almost sixteen years old I had not been out of Texas. 
My father, Walter D. Smith, is and has been a travelling' 
salesman, which required him to be away from home for 
considerable periods of time. He has, however, always 
maintained his residence in Texas. When I was going to 
grade school my mother accompanied my father on ^uite a 
number of his trips and I lived with my grandmother in 
Sherman, Texas. After my grandmother died in 1S22, her 
estate was sold and her furniture and my parent’s furniture 
was moved to Commerce, Texas, which is a small town near 
Sherman, Texas. 

In 1923, when I was almost sixteen, my father Vas re¬ 
quired to have his headquarters in the east, and believing 
that it might be well for me to be educated in an eastern 
high school and college, he had my mother and I temporarily 
move to Washington, D. C. My mother and I lived 
9 sometimes in a furnished apartment and sometimes 
in a boarding house while in Washington, all with a 
fixed and definite intention of returning to Texas when my 
father’s work was ended in this section of the country. 
From 1923 to 1926 I attended Central High School in Wash¬ 
ington, D. C., and graduated in 1926. In the fall of that 
year I went to the University of North Carolina and in the 
spring of 1927 my father returned to Texas, in accordance 
with his original plans. 

I graduated from the University of North Carolina in 
June of 1931. During the summer vacations while attend¬ 
ing the University I had several jobs in Texas. In Decem¬ 
ber of 1929,1 was 22 years of age, then, my father |was en¬ 
gaged in the motion picture business in Dallas and| needed 
my help, and I left school to go there to help hijm. My 
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father was the Texas District agent for the Fowler Studios. 
After this work was finished in July, 1930,1 decided to come 
to Washington to see if I could get a job until school began 
in the fall. I obtained a job as clerk in the Touring Bu¬ 
reau of The American Automobile Association and stayed 
there until September, 1930. I then returned to the Uni¬ 
versity of North Carolina, which was then my senior year. 
Upon my graduation in June, 1931, I returned to Texas, 
where I worked for the photographic concern of Hall- 
Gentry. 

I have always wanted to study law and had prepared my¬ 
self with that in mind during my college years, but with the 
depression which had developed, it was essential for me to 
defray my own expenses in law school, as my father was 
then unable to give me the assistance which he had provided 
during my under-graduate work. 

I believed that the one way to do this was to come to 
Washington and get a government job and go to night law 
school. 

In September of 1931 I came to Washington and was 
unable to find a government position immediately available 
and again took a job with the American Automobile Asso¬ 
ciation until I could obtain employment by the govern¬ 
ment. In February of 1932, when the Reconstruction 
10 Finance Corporation Act was passed, I applied for 
a position and gave Texas as my legal residence. I, 
along with thousands of others, made application to vari¬ 
ous government departments during that period of 1931 
to 1933, where I was met with the requirement of civil 
service status which I did not have. My hours were such 
with the American Automobile Association during this 
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period that I was unable to start ia law school and h|ave any 
assurance that I would be able to attend classes. 

In March of 1933, I was offered a job with the Fowler 
Studios, in Chicago (the same company for which my 
father worked) and was employed there until June, 1933. 

Still imbued with the utmost persistency to obtain a legal 
education and knowing of the new government organiza¬ 
tions being established under the new administration, I 
resigned my position in Chicago to try again to obtain a 
government position. I knew that my past record with the 
American Automobile Association w r as such that I could ob¬ 
tain employment there to provide me with a livelihood al¬ 
though the position available to me was on a commission 
basis without salary. This permitted me to live in Wash¬ 
ington until the government job materialized. Ir. August 
of 1933 the American Automobile Association sejit me to 
Staunton, Virginia, on a temporary job at a salary of $100 
per month. This work ended in December, 1933, ^.nd I re¬ 
turned to Washington to sell memberships of the American 
Automobile Association on a commission basis, iji May of 
1934, that w T hich I sought materialized—I was employed by 
the Agricultural Adjustment Administration, and have 
been with the government continuously since then, j 

My wife and I have paid our poll tax annually land both 
of us vote in Texas. At no time have I insisted that she 
vote, however, she has shown a keen interest in Texas poli¬ 
tics, and she has used her Texas residence to obtain Con¬ 
gressional assistance in her governmental employment. In 
the last special election in October of 1941 she ex- 
11 pressed the intention of voting for Gerald Mann for 
the United States Senate, although I did not take 
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part in that election. Neither my wife nor I have ever 
paid District of Columbia income tax as both of us have re¬ 
garded ourselves as being subject to the jurisdiction of 
Teias in this respect. 

At the time of our marriage in November of 1933, she 
acquired a Texas domicile by virtue of my legal residence 
being Texas, of which fact she was fully aware. She has 
on several occasions under oath claimed Texas as her resi¬ 
dence in applying for and obtaining a position with the fed¬ 
eral government. Moreover, since being employed with the 
federal government she has under oath reaffirmed her legal 
residence to be Texas, and she is not acting in good faith 
in now attempting to repudiate in this proceeding the state¬ 
ments which she on divers occasions made under oath as 
aforementioned. 

In September of 1935,1 enrolled in the Washington Col¬ 
lege of law, from which school I graduated in June of 
1938, and I successfully stood the District of Columbia bar 
examination in June of 1938. 

Texas is my domicile of origin and my employment rec¬ 
ords show consistently that I have never elected to change 
it. I have made arrangements whereby I can take the Texas 
bar examination, and I have the intention of eventually en¬ 
tering into the practice of the law there when I successfully 
stand the bar examination there. 

When I considered filing an action for divorce, I knew 
that Texas was the only jurisdiction where I could obtain 
the relief to which I am entitled, as Texas is our domicile 
and has exclusive jurisdiction of our marital status. I filed 
my action for a divorce in the Texas court in good faith, as 
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that is the only court to which I can petition for the relief 
which I seek, and a decree of this nature from any otherj 
jurisdiction would be null and void. I attach hereto a copy 
of my petition for a divorce in Hunt County, Texas, 
12 and pray that it be read and considered as a jaart of 
this affidavit, and my wife can obtain any relief in the Texas 
court to which she may be entitled. 


/s/ JAMES K SMITH. 
James K. Smitb^ 


Subscribed and sworn to before me this 8th day of Janu¬ 
ary, 1942. 

/s/ DORIS C. LOWE, 
Notary Public , p. C. 


IN THE 


DISTRICT COURT OF HUNT COUNTY, TE^CAS, 
62nd Judicial District. 


13 The State of Texas, 

County of Hunt. 

To the Honorable District Court of Hunt County, Texas: 

Now comes James K. Smith, hereinafter called plaintiff, 
complaining of Effa McDaniel Smith, hereinafter called the 
defendant, and, praying for divorce, for grounds shows the 
court the following: 

Plaintiff is a citizen of this state who is and has been 
absent from this state for more than six months in the 
service of the United States, and who had his residence be- 
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fore entering such service in the County of Hunt, State of 
Texas, and who has maintained his residence in said coun¬ 
ty and state continuously since entering said service of the 
United States. 

Defendant resides in the District of Columbia. 

At all times while married to defendant, plaintiff has con¬ 
ducted himself with propriety, doing his duty as a husband, 
has treated defendant at all times with kindness and for¬ 
bearance, and has been guilty of no act bringing about or 
causing the hereinafter described acts, omissions, and condi¬ 
tions on defendant’s part. 

Plaintiff and defendant were married on November 18, 
1933, at Bowling Green, Virginia. Approximately one year 
subsequent to the marriage the defendant entered upon a 
course of studied, unkind, harsh and tyrannical conduct 
towards plaintiff, disregarding the solemnity of her mar¬ 
riage vow and her obligation to treat plaintiff with kindness 
and attention, which continued, with very slight intermis¬ 
sion, until plaintiff finally separated from defendant on or 
about the 15th day of March, 1941. On divers occasions, 
while plaintiff lived with def endant as aforesaid, defendant 
was guilty of excesses, cruel treatment, and outrages to¬ 
ward plaintiff, of such a nature as to render their living to¬ 
gether insupportable: 

14 Within about a year after the said marriage de¬ 
fendant entered on a course of studied and vexatious 
treatment of the plaintiff’s parents, whereby the plaintiff 
was caused grievous mental anguish. This insulting and 
vexatious treatment of the parents of the plaintiff was car¬ 
ried over into the relations of the plaintiff and defendant 
resulting in many bitter arguments. This course of aggra- 
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vating and intolerable behavior on the part of the defend¬ 
ant was carried on throughout the marital relationship. 
During this period of time the defendant had no time per¬ 
mitted the parents of the plaintiff to call upon or vistit the 
residence of the plaintiff and defendant. Her attitude 
was of such an insulting and antagonistic nature that the 
parents of the plaintiff did stay away and communicated 
with plaintiff only at infrequent intervals to the great mental 
anguish of the plaintiff. Due to such behavior on the part 
of the defendant when the mother of the plaintiff became ill 
and was without funds to obtain adequate medical treat¬ 
ment she delayed to communicate such information to the 
plaintiff with the result that the mother of the plaintiff al¬ 
most died and was left a cripple. When such information 
was communicated to the plaintiff on or about the 1st day 
of March, 1941, the defendant protested that the operation 
was not necessary, and refused to accede to the expenditure 
of the money necessary to obtain said operation, to s|ich an 
extent and with such violent and vituperative language as 
to cause the necessary operation on the mother of the plain¬ 
tiff to be delayed with the result that an infectious condi¬ 
tion spread and almost cost the mother of the plaintiff her 
life, all of which acts added to the extreme mental anguish 
of the plaintiff. The defendant frequently stated that it 
was her purpose to have the father and mother of the! plain¬ 
tiff separate, that she hated both of them, and that she wish¬ 
ed they were dead, all of which statements further added 
to plaintiff’s mental anguish. The defendant’s con- 
15 duct was at all times so violent with reference to 
plaintiff’s parents that the mention of their names 
would result in vituperation and condemnation on i;he de¬ 
fendant’s part whereas the parents of the plaintiff did stay 
away from the plaintiff and defendant in an effort to cause 
less friction between the parties hereto. The defendant’s 
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attitude became so antagonistic that she became angry and 
argumentative whenever the plaintiff visited his parents, 
which visits occurred infrequently and for only a few hours 
at a time. The defendant at all times refused to accompany 
the plaintiff on trips to his home in Texas because of her an¬ 
tagonism to plaintiff’s relatives, and maintained such an 
hostile attitude towards the plaintiff so visiting his home in 
Texas as to cause him, in a futile attempt to placate her, to 
stay away from Texas for long periods of time thus further¬ 
ing adding to his mental anguish. The defendant did fur¬ 
ther constantly nag and criticize the defendant’s demeanor 
and behavior to such an extent that he at no time felt com¬ 
fortable and at ease in her presence. The criticism of his 
behavior and demeanor was of a vituperative nature caus¬ 
ing great mental anguish to the plaintiff, an example of 
which occurred on or about the 15th day of March, 1941, 
and at which time the defendant called the plaintiff “a son- 
of-a-bitch”. All of which conduct on the part of the de¬ 
fendant was of such a cruel, unkind, harsh and tyrannical 
nature and character as to render further living with de¬ 
fendant insupportable to plaintiff, whereupon plaintiff sepa¬ 
rated from defendant. 

During the marriage of plaintiff and defendant, they have 
had born to them no issue of said marriage. 

Plaintiff and defendant own as community property the 
following described property, to wit: 

1. Certain household furniture of the value 

of .$ 750.00 

2. One 1939 Ford Coupe of the value of_ 250.00 

16 3. Joint checking account funds in the Wash¬ 

ington Loan and Trust Company, Wash¬ 
ington, D. C. 100.00 
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4. Joint savings account funds in the Wash¬ 

ington Loan and Trust Company, Wash¬ 
ington, D. C. 1500.00 

5. Cheeking account funds in the McLachlen 

Banking Corporation, Washington, D. C 250.00 

6. Joint Savings account funds in the Union 

Trust Co., Washington, D. C. 200.00 

7. Checking account funds in First Nation¬ 
al Bank, Commerce, Texas. 200.00 

Total.$3250.00 


Wherefore plaintiff prays that defendant be cited to an¬ 
swer this petition; that on final hearing plaintiff have judg¬ 
ment of divorce, dissolving the marriage between plaintiff 
and defendant, and for partition of community property; 
and for such other and further relief as the cour^ shall 
deem proper to grant. 

(Signed) WILLIAM CANTRELL, JR., 
Attorney for the Plaintiff. 


17 Affidavit of Effa McDaniel Smith. 

DISTRICT OF COLUMBIA, ss.: 

Effa McDaniel Smith, being first duly sworn or. oath, 
according to law, deposes and says: that she is the plaintiff 
in the above entitled cause and has read the affidavit of 
James K. Smith filed in opposition to her motion to restrain 
the defendant from prosecuting his divorce suit in Texas. 
Plaintiff avers that the following averments are made by 
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her based upon the statements made by defendant and mem¬ 
bers of his family to plaintiff, and upon her personal knowl¬ 
edge. Defendant, James K. Smith, was born in Clarendon, 
Texas on October 20th, 1907 at the home of his grandmother. 
He attended grade school in Sherman, Texas while still 
living with his grandmother, and attended one year high 
school in Dallas, Texas. He lived with his grandmother un¬ 
til she died in 1922, because his parents never had a home 
or owned any furniture at any time during their married 
life. The mother of defendant has told plaintiff repeatedly 
that she never had owned a home and never hoped to have 
one. Plaintiff avers that the parents of defendant never 
established a legal or voting residence in any State because 
the defendant’s father was a salesman, and travelled all 
over the United States. Originally defendant’s father came 
from New York. 

Defendant, James K. Smith, came to "Washington in the 
year 1923 and attended Central High School for three years 
with no intention of returning to Texas because his grand¬ 
mother’s home was broken up and his grandfather was liv¬ 
ing in a rented room. After the defendant graduated from 
Central High School in 1926 he entered the University of 
Pennsylvania, remaining there for only three or four 
18 weeks, leaving the institution because he stated he 
did not like to go to school with members of certain 
races. When the defendant’s father asked him where he 
'would like to go to school and defendant’s reply was that 
he wanted to go to the University of North Carolina because 
he thought they had the best tract in the East, and defend¬ 
ant had always been interested in track sports, and he at no 
time stated to plaintiff that he thought at that time of pre¬ 
paring for a legal career while attending college. Defend¬ 
ant came back to Washington after completing his third 
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year in college and on July 1,1930 was employed as a clerk 
in the Touring Bureau of the American Automobile Asso¬ 
ciation, plaintiff being employed by the same firm at the 
same time. Defendant remained with the American (Auto¬ 
mobile Association until August 30th, 1930, at which tijne he 
returned to the University of North Carolina, and was grad¬ 
uated in June, 1931 with a degree in Commerce. He re¬ 
turned to Washington, D. C. in September after a sum¬ 


mer’s vacation, and on September 18, 1931, was again em¬ 
ployed by the American Automobile Association at the same 
salary and in the same capacity as he had been during the 
summer of 1930. He settled down and was completely hap¬ 
py in his job until April 18,1933, at which time he res igned 
his position and went out to Chicago to be with his father 
and mother. Defendant was not offered a position by any 
concern in Chicago. His father was selling advertising for 
a motion picture concern at the time and insisted on having 
defendant help him, although his main reason for wanting 
defendant to be with him was because he thought his son 
was getting too serious with a girl and he wanted to break 
it up. Defendant’s father has always dominated him and 
never wanted anyone to come between him and defendant , 
and thought if he offered defendant a job in Chicago he 
would be able to keep an eye on him. When defendaut got 
to Chicago, he found that his father had no particular job 
foi him but to drive the family car. Defendant staged he 
found this very monotonous and returned to Washington, 
D. C. the latter part of May and secured a position selling 
memberships for the American Automobile Association. 
In August, 1933, the American Automobile Association de¬ 
cided to send a man down to Virginia to contact the hotels 


and garages to see if the services rendered were satisfac¬ 
tory. This position was given to defendant at $10t).00 a 
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month and expenses. He held this position until 
19 December 31,1933, at which time the American Auto¬ 
mobile Association decided to discontinue the ser¬ 
vice. In the meantime plaintiff and defendant were mar¬ 
ried on November 18th, 1933, without the consent of de¬ 
fendant’s father, and kept it a secret until December 23, 
1933 because the American Automobile Association did not 
employ husband and wife at that time. Defendant came to 
Washington each week end to be with plaintiff where they 
had a room in the same house where plaintiff had lived be* 
fore they were married. In January, 1934 defendant again 
started selling memberships for the American Automobile 
Association on a commission basis, for which he was paid 
$4.50 for each membership sold. During January, Febru¬ 
ary, March and April, selling was very slow because of the 
depression, and defendant’s commissions amounted to less 
than $55.00 monthly for some months, consequently he had 
to depend on plaintiff’s salary to help pay the rent and buy 
food. Plaintiff also had to do his laundry at night because 
they had no money for luxuries. 

From May 1930 to January 31, 1934 plaintiff was em¬ 
ployed by the American Automobile Association. Plaintiff 
secured a temporary job with the government through the 
D. C. Employment Center on February 1, 1934 and started 
to work on February 2,1934. This was a non-political posi¬ 
tion with the Civil Works Administration. Plaintiff held 
this position until June 1934, at which time the work vras 
completed. The latter part of June plaintiff secured a posi¬ 
tion with the American Red Cross, holding this position 
until July 1, 1935, at which time she was offered a position 
with the United States Employment Service. This was also 
a non-political position. 
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In May 1934, defendant secured a temporary position 
with the Agriculture Adjustment Administration at a sal¬ 
ary of $1620, but continued to sell memberships for the 
American Automobile Association during the summer of 
1934. Plaintiff persuaded defendant to go to law school 
in September, 1935. He had never mentioned at any time 
any desire to go to law school, and had never given it a 
thought until plaintiff persuaded him to go. Defendant was 
happy in 'Washington and said on numerous occasions that 
when he finished his law school he wanted to practice law 
in the District of Columbia as he considered it his home. 
During all these years he had never been back to Texas 
since October 1932, when he and his parents went there on 
a vacation. 

20 In 1935 Mr. William Cantrell of Greenville, Texas 
asked defendant to let him register in Hunt County, 
Texas for defendant as it would give him a voting resi¬ 
dence, help him to get a better job with political backing, 
and also Mr. Cantrell wanted to get all the votes he could 
for the Democratic party as the election was coming up the 
next year. Defendant replied that he could not take the 
time to spend a year in Texas to establish his residence as 
he had not lived there since he was 15 years old, and was 
of course not old enough to register or vote at tha‘; time, 
and stated that according to the laws of Texas a person has 
to live in the State for a year and in the same county for 
six months before he can register to vote, but Mr. Cantrell 
told defendant that it would be all right, he could fix it up 
with the county clerk, as he was a friend of Mr. Cantrell 
and nobody but the county clerk would know that Mr. Cant¬ 
rell had registered for defendant. Plaintiff did no1| know 
that Mr. Cantrell was going to register for her as she 
was born in Virginia and left there before she was old 
enough to vote or know anything about politics, conse¬ 
quently she had never given politics a thought. Defendant 
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insisted on her voting, as did Mr. Cantrell. Defendant in¬ 
sisted that she vote with him as it would help him get a 
better job, and give him more prestige, this plaintiff did 
because she did not want to do anything to antagonize Mr. 
Cantrell. Defendant said he had no intentions of ever going 
to Texas to live, but he would vote to help Mr. Cantrell. 
Defendant has voted once and that was in 1936. Defendant 
has always insisted that he had no desire to return to Texas 
to live because he had such a sad childhood. His parents 
had no home, he lived with his grandparents during the 
winter and went to school and during the summers he trav¬ 
elled all over the country with his parents. 

In the last few years he has said a legal residence in 
Texas would keep him from paying the District of Columbia 
income tax. 

Defendant had not been to Texas since October 1932 until 
1940 when he was sent there on a business trip. Since then 
he has been there on several business trips, and it was on a 
business trip that he visited Mr. Cantrell in Greenville, 
Texas last April 1941 after having wilfully deserted plain¬ 
tiff on March 29, 1941, without any good reason only 
21 that he was tired of plaintiff and was going back to 
his parents. Defendant said his reason for going to 
Texas to get a divorce was because he wanted to keep it 
quiet, as any scandal in Washington might jeopardize his 
job as an investigator with the Department of Agriculture, 
also another reason was to keep plaintiff from contesting 
the action as he knew she did not have the means to go to 
Texas to defend herself. Defendant states in his divorce 
action that plaintiff is a resident of the District of Colum¬ 
bia, but give his residence at Hunt County, Texas, although 
he knows he has never lived there since he was 15 years old. 
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'When defendant deserted plaintiff he never mentioned a 
divorce until he went to Texas and talked to Mr. Canjtrell. 
He had never expressed any desire at any time to takle the 
Texas State Bar examination, this is something entirely 
new, and if defendant has make any arrangements to' take 
the Texas Bar it has been done in the last few monthjs, be¬ 
cause he has always insisted that he expected to practice 
law in the District of Columbia as he liked it here apd al¬ 
ways expected to make Washington his home. | 

effa McDaniel smi^h. 

Subscribed and sworn to before me 
this 20th day of January, 1942. 

(s) Wm. C. Ashford, 

Notary Public D. C. | 

Copy of above affidavit mailed, postage prepaid j 
to Benjamin Simmons, attorney for defendant, 
on this 20th day of January, 1942. i 


Raymond Neudecker, 

Investment Bldg. 

27 Affidavit of Effa McDaniel Smith. 

i 

Disteict of Columbia, ss. : 

EFFA McDANIEL SMITH, being first duly sworn on 
oath, according to law, deposes and says: that she is the 
plaintiff herein, and files this affidavit in support of her 
opposition to the report of the Domestic Relations Commis¬ 
sioner in respect to the amount of maintenance recommend¬ 
ed pendente lite. When defendant left plaintiff they were 
occupying an apartment at a monthly rental of $69.50. The 
apartment is equipped with furniture mostly paid for by 
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the earnings of the plaintiff, and when defendant left plain¬ 
tiff he assured her his monthly contribution would be in ail 
amount sufficient to enable her to pay the rental of the 
apartment. He voluntarily continued these payments until 
he sought to coerce plaintiff to agree to a fraudulent divorce 
in Texas, and when plaintiff refused to join defendant in 
this undertaking he immediately discontinued his allowance 
to her. Plaintiff has attempted to find cheaper living quar¬ 
ters when it became apparent that defendant intended to 
discontinue his monthly allowance, but she has not been able 
to find accommodations and has no immediate prospect of 
finding any place other than the one she is now occupying. 
Plaintiff has no desire to remain in an apartment so expen¬ 
sive to maintain, but on account of the rooming and housing 
situation in the District now she has no choice in the matter. 
At present she has a young lady friend living in the apart¬ 
ment with her, but this is only a temporary arrangement, 
and the roomer shortly expects to leave, and plaintiff sub¬ 
mits that she should not be compelled to take in roomers 
to help pay the expenses of the apartment just because it 
now” suits the fancy of defendant to discontinue the pay¬ 
ments to her. His income is such that he could make such 
payments without inconvenience to himself, and 
28 plaintiff submits that the recommendations of the 
Domestic Relations Commissioner is not sound in 
view of the ability of defendant to pay a more reasonable 
sum each month toward the support and maintenance of 
the plaintiff. 

/s/ effa McDaniel smith. 

Effa McDaniel Smith. 

Subscribed and sworn to before me 
this 11th day of February, 1942. 

/s/ Wm. C. Ashford, 

Notary Public, D. C. 
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22 Answer of Defendant, Janies K. Smith. 

The answer of defendant, James K. Smith, respectfully 
shows unto this Honorable Court: 

FIRST DEFENSE. 

1. Defendant admits that plaintiff is a citizen of tho 

United States, but denies she is a legal resident of the Dis¬ 
trict of Columbia; her legal residence and domicile being 
Commerce, (County of Hunt) Texas. j 

2. Defendant admits that he is an adult citizen of the 
United States, but states that his legal residence and. domi¬ 
cile is Commerce (County of Hunt), Texas. 

3,4. Defendant admits the allegations of paragraphs 3 
and 4 of the complaint. 

5. Defendant admits the allegation in paragraph 5 of 
the complaint that plaintiff and defendant lived and co¬ 
habited in the District of Columbia but says their residence 
here was and is only temporary and both parties have since 
their marriage always claimed and regarded Commerce 
(County of Hunt), Texas, as their legal residence and domi¬ 
cile, and both parties hereto have under oath on mai^y occa¬ 
sions stated Commerce (County of Hunt), Texas., to be 
their legal residence and domicile. Further answering para¬ 
graph 5 of the complaint this defendant states that 

23 the separation of the parties hereto on March 29, 
1941, was due to the cruel, abusive and inhuman 

treatment this defendant received at the hands of the plain¬ 
tiff, which said treatment and conduct this defendant used 
as the basis for an absolute divorce from the plaintiff here¬ 
in, which suit is now pending in the District Court of Hunt 
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County, Texas, 62nd Judicial District, and in which suit 
this defendant is the plaintiff and the plaintiff herein is 
the defendant; that a copy of the complaint in said Texas 
suit has been filed in this cause as an exhibit, and this de¬ 
fendant hereby refers to the same and asks that it be con¬ 
sidered and read as a part of this answer. 

6. Defendant denies every material allegation in para¬ 
graph 6 of the complaint except he admits the parties here¬ 
to have a joint savings account of approximately $1,500 on 
deposit with the Washington Loan and Trust Company. 

7. Defendant admits attending High School and College 
as set forth in paragraph 7 of the complaint and also the 
allegation concerning his employment and salary but denies 
all other material allegations. 

8. Defendant denies all allegations in paragraph 8 of 
the complaint but says the true facts regarding the separa¬ 
tion of the parties hereto are set forth in paragraph 5 of 
this answer. 

9. Defendant denies paragraph 9 of the complaint and 
says the true facts are that defendant, although having a 
larger gross income than the plaintiff, the net income and 
financial status of the parties hereto is substantially equal 
especially in view of the defendant’s willingness to divide 
equally the $1,500 savings account between the plaintiff and 
this defendant, and the defendant being willing to give the 
plaintiff absolute title to all of the household furniture and 
fixtures belonging to the parties hereto, which is valued at 

$ 2 , 000 . 

24 10. Defendant denies all material allegations in 

paragraph 10 of the complaint and defendant says 
the true facts are that for several years both plaintiff and 
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defendant have under oath claimed Commerce, Texas 
(County of Hunt), as their legal residence and domicile; 
both parties hereto have regularly voted in Texas elections; 
neither of the parties hereto have paid District of Columbia 
income tax because they have regarded and claimed Texas 
as their domicile for several years prior to the enactment 
of the District of Columbia income tax law; that plaintiff 
used political influence to obtain her present position. 

11. Defendant denies every material allegation ir; para¬ 
graph 11 of the complaint except plaintiff’s income which 
he admits. 

12. Defendant denies plaintiff will suffer irreparable 
harm and damage by virtue of the suit this defendant has 
filed in Texas but avers that if the plaintiff herein will 
suffer any damage by reason of this defendant obtaining 
the relief which he seeks in Texas, such damage to the 
plaintiff is self imposed by reason of her cruel, abusive and 
inhuman treatment of this defendant which ga\(e him 

grounds for the Texas divorce suit; that Texas is the only 

/ 

jurisdiction in which this defendant can obtain the relief 
to which he is entitled and which he seeks there. 

SECOND DEFENSE. 

This defendant avers the true facts to be that the legal 
residence and domicile of both the plaintiff and defendant 
is Commerce (County of Hunt), Texas, and there is no 
necessity for this Court to enter a decree for maintenance, 
as both the plaintiff and defendant herein can obtain any 
relief to which they are entitled in the divorve cause en¬ 
titled James K. Smith v. Effa McDaniel Smith, now pend¬ 
ing in the District Court of Hunt County, Texas, 62nk Judi- 
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cial District, and this Court should not infringe or usurp 
the jurisdiction of the Texas Court. 

THIRD DEFENSE. 

25 That the plaintiff enjoys a financial status equi¬ 
valent to that of the defendant and there is no reason 
or necessity for the plaintiff to seek maintenance in this 
Court, as the Texas Court properly has jurisdiction and 
can and should be permitted to proceed unmolested to grant 
full and complete relief between the plaintiff and defendant. 

FOURTH DEFENSE. 

That the plaintiff has under oath on numerous occasions 
since the marriage between the parties hereto claimed 
Commerce (Hunt County) Texas, as her legal residence 
and domicile, and plaintiff is not acting in good faith in 
this proceeding and she comes into this Court with unclean 
hands. 


FIFTH DEFENSE. 

That the separation between the parties hereto was 
caused solely by the cruel, abusive and inhuman treatment 
which plaintiff perpetrated upon this defendant, thus mak¬ 
ing this defendant’s life so unbearable that he was forced 
to leave her through no fault of his own. 

WHEREFORE, the premises considered defendant, 
James K. Smith, prays: 

1. That this suit be dismissed without any costs what¬ 
soever to this defendant. 
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2. That this defendant be given such other and further 
relief as to the Court may seem just and proper. 

/s/ JAMES K. SMITH. 
James K. Smith. 

/s/ J. Benjamin Simmons, 

J. Benjamin Simmons, 

Attorney for Defendant, James K. Smith, 

Tower Building, 

Washington, D. C. 


District of Columbia, ss.: 

I, JAMES K. SMITH, upon my oath depose and say that 
I have read the foregoing Answer by me subscribed 
26 and I verily believe the contents thereof to be true. 

/s/ JAMES K. SMITH. 
James K. Smith. 

Subscribed and sworn to before me 

this_day of February, 1942. 

/s/ Doris C. Lowe, 

Notary Public, District of Columbia. 


29 Order Overruling Motion to Restrain 

Defendant, Etc. 

This matter came on to be heard on the motion of plaintiff 
to restrain and enjoin the defendant, James K. Smith, from 
prosecuting, or attempting to prosecute a certain petition or 
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complaint for divorce in the State of Texas, answer of the 
defendant thereto and was argued by counsel, and there¬ 
upon, it is, by the Court, this 13th day of February, 1942, 

ORDERED, that the said motion be, and the same is 
hereby overruled. 


JENNINGS BAILEY, 
Justice. 


30 Order for Maintenance. 

This matter came on to be heard on the plaintiff’s motion 
for the allowance of maintenance herein, answer of the de¬ 
fendant thereto, report of the Court and recommendation of 
the Domestic Relations Commissioner with respect thereto 
and was argued by counsel, and thereupon, it is, by the 
Court this 18th day of February, 1942, 

ORDERED, that the defendant, James K. Smith, pay 
unto the plaintiff, Effa McDaniel Smith, as maintenance 
pending the further order of the Court herein, the sum of 
$25.00 per month, said amount being payable on the 15th 
day of each and every month, until otherwise ordered here¬ 
in, the first payment under this judgment to be due and 
payable as of February 15th, 1942. 


JENNINGS BAILEY, 
Justice. 
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Supplemental Answer of Defendant, 
James K. Smith. 


Comes now the defendant, James K. Smith, by his attor¬ 
ney, J. Benjamin Simmons, and for further answer to the 
complaint filed herein respectfully shows unto the Court: 

1. That under the date of March 12,1942, in a case filed 
in the District Court, Hunt County, Eighth Judicial Dis¬ 
trict of Texas, entitled James K. Smith, Plaintiff, vs. Effa 
McDaniel Smith, Defendant, No. 20,338, a decree was en¬ 
tered granting the plaintiff, James K. Smith, an absolute 
divorce from the defendant, Effa McDaniel Smith, ahd in 
this decree was incorporated a property settlement be¬ 
tween the parties therein. 

2. That there is attached hereto and marked “Ejdiibit 
A” a certified copy of the judgment and decree aforemen¬ 
tioned under triplicate certificate of the Court, and a certi¬ 
fied copy of Findings of Fact and Conclusions of Law in 
support of the aforementioned judgment and decree and 
marked “Exhibit B,” and the defendant prays that this 
judgment and decree and Findings of Fact and Conclusions 
of Law be read and considered as a part of this supple¬ 
mental answer. 


J. BENJAMIN SIMMO 


PSTS, 


Attorney for Defendant 
James K. Smith, 
Tower Building, 
Washington, D. C. 
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“EXHIBIT A.” 


IN THE 

DISTRICT COURT, HUXT COUNTY, 
Eighth Judicial District of Texas. 


James K. Smith, 


Plaintif, 


vs. 


Effa McDaniel Smith, 

Defendant . 


No. 20338. 

^ Tills tlie twelfth day of 
March A. D. 1942. 


THIS DAY THIS CAUSE Coming on regularly for trial, 
came the Plaintiff in person and by William Cantrell, Jr., 
Attorney, and announced ready, and the Defendant having 
been duly and legally served with process as required by 
law on the second day of January A. D. 1942 in the manner 
prescribed for the service of process on non-resident De¬ 
fendants under the laws of the State of Texas, came not 
nor answered further herein, but wholly made default, and 
whereupon, a jury being waived, the Court after hearing 
the pleadings, the evidence and argument of counsel, and 
duly considering the same, is of the opinion and so finds, 
that the material allegations in the Plaintiff’s Petition con¬ 
tained are supported by the evidence and are true, and that 
the relief prayed for therein ought to be granted. 

It is therefore considered, ordered, adjudged and decreed 
by the Court, that the Bonds of Matrimony heretofore and 
now existing between the Plaintiff, James K. Smith, and 
the Defendant, Effa McDaniel Smith, be and the same are 
hereby forever dissolved and held for naught, and that they 
shall no longer bear towards each other the relationship of 
husband and wife. 
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It further appearing to the Court that Plaintiff and De¬ 
fendant own as community property the following describ¬ 
ed personal and no real estate, to wit 

1. Certain household furniture of the value of.. $ 750.00 

2. One 1939 Ford Coupe of the value of. 250.00 

3. Joint checking account funds in the Washing¬ 
ton Loan and Trust Co., Washington, D. C... 100.00 

4. Joint savings account funds in the Washing¬ 
ton Loan and Trust Co., Washington, D. C... 1500.00 

5. Checking account funds in the McLachlen 

Banking Corporation, Washington, D. C. 250.00 

6. Joint savings account funds in the Union 

Trust Company, Washington, D. C. 200.00 

7. Checking account funds in the First National 

Bank, Commerce, Texas. $00.00 

$3250.00 

of the value of $3250.00, which was acquired by them after 
marriage with their common funds and was not acquired 
by either of them by means of separate estate, 
33 gift, devise, or descent, and the Court being cf the 
opinion that having due regard to the rights of each 
party a division of the said property in the following de¬ 
scribed manner will be just, right, and equitable, it is there¬ 
fore ordered, adjudged, and decreed that the Plaintiff, 
James K. Smith, shall take the following described prop¬ 
erty as his separate property: 

2. One 1939 Ford Coupe of the value of.$ 250.00 

4. One half of the joint savings account funds in 
Washington Loan and Trust Company, 

Washington, D. C. 750.00 

Also, one half of any interest which has ac¬ 
crued or may accrue therewith. 

5. Checking account funds in the McLachlen 

Banking Corporation, Washington, D. C. 250.00 
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7. Checking account funds in tlie First National 

Bank, Commerce, Texas. 200.00 


$1450.00 

and that Defendant, Effa McDaniel Smith, shall take the 
following described property as her separate property: 

1. Certain household furniture of the value of.. $ 750.00 


3. Joint checking account funds in the Wash¬ 
ington Loan and Trust Co., Washington, 

D. C. 100.00 

4. One half of the joint savings account funds 
in the Washington Loan and Trust Company, 

Washington, D. C. 750.00 

Also, one half of any interest which has ac¬ 
crued or may accrue therewith. 

6. Joint Savings account funds in the Union 

Trust Company, Washington, D. C. 200.00 


$1800.00 

It further appearing to the Court that the above describ¬ 
ed division of property shall be considered and it is there¬ 
fore ordered, adjudged, and decreed to be considered as 
complete and final and in lieu of alimony to or contributions 
for the maintenance or support of the Defendant by the 
Plaintiff, James K. Smith, either past, present, or future. 

It is further ordered, that execution issue in favor of the 
officers of Court, against each party respectively for all 
costs by him or her in this behalf incurred. 

CHARLES BERRY, 

Judge of the District Court 
of Hunt County, Texas, 
Eighth Judicial District. 
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Filed: 

At M. 

Mar 12, 1942. 

F. Erdman Mays, 

Clerk District Court, 

Hunt County, Texas. 

34 The State of Texas,) 

County of Hunt. V 

I, F. Erdman Mays, Clerk of the District Court of ]E£unt 
County, Texas, the same being a court of record, an^i the 
lawful possessor and custodian of the papers and records of 
said court, do hereby certify and attest that the above and 
foregoing is a true, full and complete copy of the judgment 
and decree in the therein entitled cause, as the same is and 
remains, on file and of record in my office. 

In Witness Whereof, I have hereto set my hand and af¬ 
fixed the seal of said court at my office, in the city of Green¬ 
ville, in the county of Hunt, and State of Texas, this 27th 
day of March, 1942. 

F. ERDMAN MAYS, 

(seal) Clerk of the District Court of Hunt 

Comity , Texas. 


The State of Texas, ) 

County of Hunt. V 

I, Charles Berry, sole judge of the District Court of 
Hunt County, Eighth Judicial District, State of Texa s, and 
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the presiding judge of said court, the same being a court of 
record having a clerk and seal, do hereby certify that F. Erd- 
man Mays, whose signature is appended to the above and 
foregoing certificate and attestation, is, and was at the time 
of signing the same, clerk of said court, and legally in¬ 
trusted with the possession and custody of the records and 
files thereof, that his signature thereto appended is genuine, 
and that said certificate and attestation is in due form. 

Witness my hand at Greenville, Texas, this 27th day of 
March, 1942. 

CHARLES BERRY, 
(seal) Judge. 


The State of Texas, 

County of Hunt. 

I, F. Erdman Mays, Clerk of the District Court of Hunt 
County, State of Texas, do hereby certify that the Honor¬ 
able Charles Berry, who has signed the foregoing certificate, 
is the duly elected, qualified, and commissioned presiding 
judge of said court and that the signature of said judge to 
said certificate is genuine. 

In Witness Whereof, I have hereto set my hand and af¬ 
fixed the seal of my office, at my office, in the city of Green¬ 
ville, in the county of Hunt, and the State of Texas, this 
27th day of March, 1942. 

F. ERDMAN MAYS, 

(seal) Clerk of the District Court of TLwnt 

County, Texas. 
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35 “EXHIBIT B.” 

IN DISTRICT COURT, HUNT COUNTY 
Eighth Judicial District of Texas. 


No. 20338. 

This the twelfth day of 
March, A. D. 1942. 


THIS DAY THIS CAUSE Coming on regularly for frial, 
and the evidence adduced in open court having been con¬ 
sidered, the Court makes the following: j 

FINDINGS OF FACT. 



Plaintiff, James K. Smith, is in the service of the United 
States and is a bona fide legal resident of Hunt Coiknty, 
Texas, having been such for more than twelve months pre¬ 
ceding the filing of his petition herein. Defendant, Effa 
McDaniel Smith, was duly served with process as required 
by the law of this State, but wholly made default. That the 
evidence adduced in open court showed that due to) the 
cruel and abusive treatment which the plaintiff received at 
the hands of the defendant, the parties hereto separated 
on March 15, 1941, and have not lived or cohabited as man 
and wife since that date. That the Community property of 
the parties hereto consists of the following: 

1. Certain household furniture of the value of. .$ 750.00 

2. One 1939 Ford Coupe of the value of. 250.00 

3. Joint checking account funds in the Washing¬ 
ton Loan and Trust Co., Washington, D. C_ 100.00 
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4. Joint savings account funds in the Washing¬ 
ton Loan and Trust Co., Washington, D. C... 1,500.00 


5. Checking account funds in the McLachlen 

Banking Corporation, Washington, D. C. 250.00 

6. Joint savings account funds in the Union Trust 

Company, Washington, D. C. 200.00 

7. Checking account funds in the First National 

Bank, Commerce, Texas . 200.00 


$3,250.00 

36 And the Court makes the following: 

CONCLUSIONS OF LAW. 

The plaintiff is a legal and bona fide resident of Hunt 
County, Texas, having been such for more than twelve 
months preceding the filing of his petition, and said plaintiff 
is entitled to a decree dissolving the bonds of matrimony 
heretofore existing between the plaintiff and defendant. 
That the Community property of the parties hereto is 
equitably divided, the major portion of which being award¬ 
ed to the defendant in lieu of alimony or maintenance and 
support, as follows: 

To J. K. Smith: 

2. One 1939 Ford Coupe of the value of.$ 250.00 

4. One half of the joint savings account funds 
in the Washington Loan and Trust Company, 

Washington, D. C. 750.00 

Also, one half of any interest which has ac¬ 
crued or may accrue therewith. 

5. Checking account funds in the McLachlen 

Banking Corporation, Washington, D. C. 250.00 

7. Checking account funds in the First National 

Bank, Commerce, Texas . 200.00 


$1,450.00 
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To Effa McDaniel Smith: 

1 Certain household furniture of the value of. .$ 750.00 
3 Joint checking account funds in the Wash¬ 
ington Loan and Trust Company, Washington, 

D. C. 10|0.00 

4. One half of the joint savings account funds in 
the Washington Loan and Trust Company, 

Washington, D. C. 730.00 

Also, one half of any interest which has ac¬ 
crued or may accrue therewith. 

6. Joint savings account funds in the Union 

Trust Company, Washington, D. C. 20)0.00 

/s/ CHARLES BERRY, 

Judge of the District Court of 
County , Texas, Eighth 
District. 


37 State of Texas, ) 

County of Hunt. ^ SS “ 

I, F. Erdman Mays, Clerk of the District Court of Hunt 
County, Texas, the same being a court of record, and the 
lawful possessor and custodian of the papers and record s of 
said court, do hereby certify and attest that the above and 
foregoing is a true, full and complete copy of the judgment 
and decree in the therein entitled cause, as the same is and 
remains, on file and of record in my office. 

In Witness Whereof, I have hereto set my hand an4 af¬ 
fixed the seal of said court at my office, in the city of Green- 
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ville, in the county of Hunt, and State of Texas, this 27th 
day of March, 1942. 

F. ERDMAN MAYS, 

(seal) Clerk of the District Court of Emit 

County, Texas. 


The State of Texas, 

County of Hunt. 

I, Charles Berry, sole judge of the District Court of 
Hunt County, Eighth Judicial District, State of Texas, and 
the presiding judge of said court, the same being a court of 
record having a clerk and seal, do hereby certify that F. Erd- 
man Mays, whose signature is appended to the above and 
foregoing certificate and attestation, is, and was at the time 
of signing the same, clerk of said court, and legally in¬ 
trusted with the possession and custody of the records and 
files thereof, that his signature thereto appended is genuine, 
and that said certificate and attestation is in due form. 

Witness my hand at Greenville, Texas, this 27th day of 
March, 1942. 

CHARLES BERRY, 
(seal) Judge. 



The State of Texas,) 

County of Hunt. ( 

I, F. Erdman Mays, Clerk of the District Court of Hunt 
County, State of Texas, do hereby certify that the Honor- 



able Charles Berry, who has signed the foregoing certificate, 
is the duly elected, qualified, and commissioned presiding 
judge of said court and that the signature of said judgc^ to 


said certificate is genuine. 


In Witness Whereof, I have hereto set my hand and af¬ 
fixed the seal of my office, at my office, in the city of Green¬ 
ville, in the county of Hunt, and the State of Texas, this' 
27th day of March, 1942. 


(seal) 
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F. EKDMAN MAYS, 

Clerk of the District Court of H\mt 
Comity, Texas . j 

Motion for Summary Judgment. 


Comes now the defendant, James K. Smith, by his at¬ 
torney, J. Benjamin Simmons, and moves this Honorable 
Court for a summary judgment, and as reasons therefor 
respectfully shows: 

1. That the pleadings and exhibits, together with the 
affidavits filed herein, show that there is no genuine issue 
as to any material fact. 

2. That full and complete relief which the plaintiff seeks 
in this cause has been granted in the District Court, Hunt 
County, Eighth Judicial District of Texas, in the case num¬ 
bered 20,338, in which James K. Smith is the plaintiff and 
Effa McDaniel Smith is the defendant, as shown by the 
exhibits filed in this cause. 

/s/ J. BENJAMIN SIMMONS, 

J. Benjamin Simmons, 

Attorney for Defendant, 

James K. Smith, 

\ Tower Building, 

Washington, D. C. j 
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39 Affidavit of Plaintiff as to Non-Payment of 

Maintenance. 

/ 

District of Columbia, ss.: 

I, EFFA McDANIEL SMITH, being first duly sworn ac¬ 
cording to law, depose and say; that I am the plaintiff 
herein and on February 18th, 1942 an order was entered 
in the above cause, which said order directed the defendant, 
James K. Smith, to pay me maintenance of $25.00 monthly, 
which the said defendant has contemptuously and wilfully 
failed and refused to do. That defendant has paid no part 
of said amount to the plaintiff. Plaintiff attaches hereto 
original letter received by her from William Cantrell, Jr. 
in December 1941, together with notation in ink of said 
Cantrell and waiver sent to her in Cantrell’s letter, and 
asks that the same be read and considered as a part of 
the pleadings in this case. 


EFFA McDANIEL SMITH. 

Subscribed and sworn to before me this 
6th day of May, 1942. 

William C. Ashford, 

Notary Public, D. C. 


40 Order Overruling Motion for Summary Judgment. 

This matter came on to be heard on the motion of defend¬ 
ant, James K. Smith, for summary judgment of dismissal 
of the above cause, and reply of the plaintiff thereto, and 
was fully argued by counsel, and thereupon on considera- 
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tion thereof, it is, by the Court on this 7th day of May, 
1942, 

ORDERED, that the said motion be, and the same is here¬ 
by overruled. 

/s/ JESSE C. ADKINS, I 
Justice. 


41 Notice of Appeal. 

Notice is hereby given this 11th day of May, 1942, that 
James K. Smith, defendant hereby appeals to the United 
States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 7th day of May, 
1942 in favor of Effa McDaniel Smith, plaintiff against said 
James K. Smith, defendant. 

J. BENJAMIN SIMMONS, 

J. Benjamin Sevimons, 

Attorney for Defendant, 

Tower Building, 

Washington, D. C. 

Raymond Neudecker, Esquire, 

Investment Building, 

Washington, D. C. 

Attorney for Plaintiff, Effa McDaniel Smith. 
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42 Order Extending” Time Within Which to Docket 
and File the Record on Appeal. 

Pursuant to Rule 73g of the Federal Rules of Civil Pro¬ 
cedure, it is, by the Court, this 9th day of June, 1942. 

ORDERED that defendant, James K. Smith, is hereby 
granted until August 3, 1942, to docket and file the record 
on appeal with the United States Court of Appeals for the 
District of Columbia. 

JESSE C. ADKINS, 
Justice. 

No objection: 

(s) Raymond Neudecker, 

Atty. for Pltf. 


44 Designation of Record. 

The parties hereto, by their respective attorneys, hereby 
stipulate that the following shall constitute the matter to be 
included in the printing of the record: 

1. Bill of Complaint 

2. Motion for maintenance and for injunction. 

3. Affidavit of James K. Smith filed January 8, 1942. 

4. Complaint for divorce filed by James K. Smith in 
Texas Court ‘ 1 Exhibit.” 

5. Affidavit of Effa McDaniel Smith filed January 21, 
1942. 

6. Affidavit of Effa McDaniel Smith filed February 13, 
1942. 

7. Answer of defendant, James K. Smith. 

8. Order overruling motion to restrain deft., etc. 

9. Order for maintenance. ; 
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10. Supplemental answer of defendant and Exhibit 
‘ ‘ A * ’ and 41 B ’ * filed therewith. 

11. Motion for summary judgment. 

12. Affidavit of plaintiff as to non-payment of main¬ 
tenance. 

13. Order overruling motion for summary judgment. 

14. Notice of appeal. 

15. Order extending time to file record on appeal. 

16. This designation. 

J. BENJAMIN SIMMONS, 

J. Benjamin Simmons, 

Attorney for Defendant, 

Tower Building, 

Washington, D. C. 


45 Service of a copy of the foregoing Designation of 
Record is hereby acknowledged this 23rd day of 
July, 1942, and I hereby stipulate that the foregoing Des¬ 
ignation shall constitute the record on appeal. 

/s/ RAYMOND NEUDECKER, 
Raymond Netjdecker, 

Attorney for Plaintiff, 

Investment Building, 

Washington, D. C. 


